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UNITED STATES COURT OF APPEALS, 
for the Second circuit. 


x 


Mary James, Sammie Doris Willoughby, Lucia scipp, on 
behalf of each and on behalf of all others simi¬ 
larly situated, and the wyandanch Community 
Development corporation. 


Plaintiff b-A ppellee 8 , 


against 

Aaron Barnett, Supervisor of the Town of Babylon; 

Vincent Manna, Councilman for the Town of Babylon; 
Rowland Scott, Councilman for the Town of Babylon; 
Sondra Bachety, Councilwoman for the Town of Baby¬ 
lon, Patrick waters. Councilman for the Town of 
Babylon; Ray Allmendinger, Councilman for the Town 
of Babylon; Harold Withers, Councilman for the 
Town of Babylon; Town of Babylon; Louis j. lef- 
kowitz , Attorney General of the State of New York, 

Defendante-Appellante , 


X 


DOCKET ENTRIES. 


DATE 



3-18-74 

Complaint filed. Summons issued. 


4-15-74 

Summons retd and filed. Executed. 

> 

5-15-74 

ANSWER of deft Louis Lefkowitz filed. 


5-21-74 

ANSWER of defts filed. 


6-3-74 

Notice of Motion for a declaration of 
action, ret. June 21, 1974 filed, and 
of Service filed. 

class 

Affidavit 











DOCKET ENTRIES. 


DATE 

6-3-74 Pltff's Memorandum of Law in Support of Motion 
for an order that suit may be maintained as a 
class action filed. 

6-3-74 Notice of moti-n for a declaration of class 
action ret. 6-21-74 @ 10:00 A.M. and memor¬ 
andum of law filed. 

6- 21-74 Before MISHLER, CH. J. - Case called - Motion 

adjd to 7/12/74 on consent 

7- 12-74 Before MISHLER, CH. J. - Case called for hearing 

on pltff's motion for a declaration of class 
action. Motion argued. Decision reserved. 

8- 5-74 Pltffs memorandum of law regarding the propriety 

and necessity of the convocation of a 2 Judge 
Court filed. 

8-8-74 Letter of George C. Pratt to Judge Mishler dtd 

7-17-74 re: class action motion filed. 

8-8-74 Letter of Arthur Eisenberg to Judge Mishler dtd 

7- 30-74 re: motion for class action, etc filed. 

8-8-74 Letter of Arthur Eisenberg to Judge Mishler dtd 

8- 2-74 re: transfer of action to Westbury, etc. 
filed. 

8-8-74 Letter of George C. Pratt to Judge Mishler dtd 

8-6-74 re: withdrawal of request for injunction 
relief filed. 

8-8-74 Letter of George C. Pratt to Judge Mishler dtd 
8-6-74 re: transfer to Westbury, etc. filed 

8-8-74 Affidavit of George C. Pratt in opposition tc 
pltffs' motion for an order determining that 
this action is maintainable as a class action 
filed. 


8-8-74 


Memorandum of Town of Babylon in opposition to 
motion for an order that suit may be maintained 
as a class action filed. 
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DATE 

8- 16-74 

9- 12-74 

10- 9-74 


DOCKET ENTRIES 


By MI'IHLER, CH. J. - Memorandum of Decision and 
Order dated Aug. 15, 1974 filed that the action 
in this class is maintainable as a class action. 

Notice of appeal filed. Duplicate mailed to 
C of A & pltff & deft, jn 

r* 

Record on appeal certified and mailed to C of A. 
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SUMMONS. 

UNITED STATES DISTRICT COURT, 

For the Eastern districe of new York. 


x 


MARY JAMES, SAMMIE DORIS WILLOUGHBY, LUCIA SCIPP, on 
behalf of each and on behalf of all ethers simi¬ 
larly situated, and the Wyandanch Community 
Development corporation. 


Plaintiffe , 

v. 

Aaron Barnett, Supervisor of che Town of Babylon; 

Vincent Manna, Councilman for the Town of Babylon; 
Rowland Scott, Councilman for the Town of Babylon; 
Sondra Bachety, Ccuncilwoman for the Town of Baby¬ 
lon; Patrick Waters, Councilman for the Town of 
Babylon; Ray Allmendinger, Councilman for the Town 
of Babylon; Harold Withers, Councilman for the 
Town of Babylon; Town of Babylon; Louis J. Lef- 
kowitz , Attorney General of the State of New York, 

Defendants . 


74 C 434 MISHLER. 


X 


To the above named Defendant TOWN OF BABYLON: 


You are hereby summoned and required to serve upon 
Arthur Eisenberg, Lawrence Sager, Bruce Ennis, plain¬ 
tiff's attorneys, whose address is New York Civil 
Liberties Union, 84 Fifth Avenue, New York, N. Y. 10011, 
an answer to the complaint which is herewith served upon 
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SUMMONS 

you, within 20 days after service of this summons upon 
you, exclusive of the day of service. If you fail to 

4 

do so, judgment by default will be taken against you 
for the relief demanded in the complaint. 

DATED: March 18, 1974 

s/LEWIS ORGEL 
Clerk cf Court 

s/MARC MILLER 
Deputy Clerk 

[Seal cf Court] 
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COMPLAINT CLASS ACTION 

UNITED STATES DISTRICT COURT, 
Eastern district of new York. 

Same Title 


I. Nature of Action 

1. This action concerns the proposed construction 
of 182 low and moderate income housing units in the un¬ 
incorporated hamlet of Wyandanch, in the Town of Babylon 
New York. The proposed housing development was to have 
been a joint project of the New York State Urban Develop 
ment Corporation, the Suffolk County Development Corpor¬ 
ation, and the Wyandanch Community Development Corpor>- 
ation. Pursuant to a recently enacted amendment to i-hc 
New York State Urban Development Corporation Act (Chap¬ 
ter 446, 1973 Laws of New York State), Town and Village 
governments are empowered to arbitrarily veto Urban 
Development Corporation proposals for the construction 
of housing units within their borders. On August 16, 
1973, the Town Board of Babylon exercised this veto 
over the proposed Wyandanch housing units. In this 
action, Plaintiffs contend: 
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COMPLAINT? CLASS ACTION 

A. That the veto of the Wyandanch Housing proposal 
by the Town Board of Babylon was racially dis¬ 
criminatory in purpose and effect, was unsup¬ 
ported by any legitimate governmental interest, 
and denied Plaintiffs and members of their class 
rights secured to them by the Fourteenth Amend¬ 
ment to the United States Constitution and var¬ 
ious federal statutes intended to secure their 
civil rights; and 

B. That Chapter 446, 1973 Laws of New York State, 
insofar as it gives Towns and Villages the right 
to arbitrarily veto proposed projects of the 
New York State Urban Development.Corporation 
violates the same constitutional and statutory 
provisions in its purpose, effect and operation. 

Accordingly, plaintiffs seek declaratory and injunctive 
rr) - of against the operation of the August 16, 1973 veto 
oy the Town Board of Babylon and against the operation of 
Chapter 446, 1973 Laws of New York State, to the end of 
securing the construction of the proposed housing. 

II. Jurisdiction 

2. The jurisdiction of this Court is invoked under 
Title 28, United States Code, Sections 1331(a), 1343, 
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COMPLAINT CLASS ACTION 

2201 et aeq., and Title 42, United States code. Section 
3612, this suit being authorized by Title 42, United 
States Code Sections 1981, 1982, 1983, and 3601 et aeq., 
and the Fourteenth Amendment to th: United States Con¬ 
stitution. This is an action for a declaratory judg- 
ment, appropriate equitable relief, and damages to pre¬ 
vent further abridgment and to redress past deprivation 
under color of state law, of rights and privileges and 
immunities secured to plaintiffs by the Constitution and 
Statutes of the United States, including the right to 
equal protection and dpe process of law under the Four¬ 
teenth Amendment to the United States Constitution -nd 
under Title 42, United States Code, 1982, 1983 and 3601 
et aeq. 

III. Parties 

A. Plaintiffa 

3. Plaintiff Mary James is eighty-three years old 
and a black American citizen. Plaintiff James presently 
resides at 74 Parkway Boulevard, Wyandanch, New York, 
where she rents a home at 175 dollars per month. Plain¬ 
tiff James is uncertain as to the length of time during 
which she will be able to continue to rent her present 
home because that home is in the process of being sold 
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COMPLAINT CLASS ACTION 

by the landlord. The primary source of Plaintiff James' 
income is social security, and as an elderly person, as 
a resident of Wyandanch, as well as an individual of low 
income, Mrs. James would qualify as a tenant in the pro¬ 
posed Wyandanch housing development and she desires to 
live in such a housing complex. 

4. Plaintiff Sammie Doris Willoughby is forty-three 
years old and a black American citizen. Plaintiff Will¬ 
oughby presently resides at 110 Lake Drive, Wyandanch, 

New York where she pays a rent of 160 dollars per month 
for a home where it is necessary to place plastic and 
paper around the window casements and the door in order 
to insulate the house from the cold, and where the back 
door has been boarded up and nonfunctional for the last 
three years because the landlord has failed to repair 

it. Plaintiff Willoughby is unemployed, a recipient of 
welfare payments, approximately 100 dollars of which 
provide for utilities and food and the remaining 160 
dollars per month pays the rent. As a resident of 
Wyandanch and a welfare recipient. Plaintiff Willoughby 
would qualify as a tenant in the proposed Wyandanch 
housing development and she desires to live in the 
proposed housing complex. 

5. Plaintiff Lucia Scipp is thirty-one and a black 
American citizen. Plaintiff Scipp presently resides at 
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COMPLAINT CLASS ACTION 

1684 Straight Path Road, Wyandanch, New York, where she 
is living with her mother and eighteen other persons in 

a severely overcrowded situation. Plaintiff Scipp is a 

welfare recipient and cannot find other suitable or even 

a * 

decent accomodations. Accordingly, she would qualify as 

T , I 

a tenant in the proposed Wyandanch housing development 
and she desires to live in such a housing complex. 

6. Plaintiff Wyandanch Community Development Cor¬ 
poration is a not-for-profit corporation dedicated to 
the solution of the acute social, economic and physical 
problems within Wyandanch, and, in particular, Wyandanch's 
housing deficiencies. The proposed Commonwealth Drive 
housing proposal was initiated and undertaken largely 
through the efforts of the Wyandanch Community Develop- 

I 

ment Corporation. 

7. Plaintiffs described in paragraphs 3-5 bring 
this proceeding as a class action pursuant to RuJ.e 23(a), 

(b)(2) and (b)(3) of the Federal Rules of Civil Procedure 
on their own behalf and on behalf of all those similarly 
situated. The class is composed of elderly persons as 
well as persons of low and moderate income who are des- 

a 

parately in need of adequate and decent housing at rea¬ 
sonable rentals and who are or would be eligible for 

residence in the proposed Wyandanch housing development. 


\ 
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t 

8. As to the class described in the preceding para¬ 
graph: (1) the number of members in said class is in the 

hundreds and the class is therefore so numerous that join¬ 
der of all members is impracticable; (2) there are quest¬ 
ions of law and fact common to the class, said common 
questions being whether the defendants' actions in vetoing 
the proposed Wyandanch housing development deprived elderly, 
low income, and moderate income citizens of rights secured 
by the Fourteenth Amendment to the United States Consti¬ 
tution and of rights secured by Title 42, United States 
Code, Sections 1981, 1983 and 3601 et 8eq; (3) the claims 

of plaintiffs are typical of the claims of the class; (4) 
the plaintiffs will fairly and adequately protect the 
interests of the class as they seek no individual benefit 
from this action but only a class benefit; (5) the defen¬ 
dants have acted or refused to act on grounds applicable 
generally to the class, thus making final injunctive relief 
appropriate with respect to the class os a whole; and (6) 
questions of law and fact common to the members of the 
class predominate over any questions affecting only in¬ 
dividual members, and a class action is superior to other 
available methods for the fair and efficient adjudication 
of this suit. 

9. With respect to Rule 23(b)(3), plaintiffs aver 
that the members of the class have no interest in 







12a 


COMPLAINT CLASS ACTION 

individually controlling prosecution of separate actions 
relevant to the controversy involved here; that there is 
no other litigation already commenced concerning the con¬ 
troversy involved herein; that it is desirable to concen¬ 
trate litigation of the claims in this matter in this 
forum in order to insure a quick resolution of this matter, 
thereby making possible the expeditious construction of 
desparately needed housing for the Wyandance community; 
and that there are no foreseeable difficulties likely to 
be encountered in the management of a class action. 

B. Defendants 

10. Defendant Aaron Barnett is and was during the 
pendancy of the acts discussed in this complaint the Sup¬ 
ervisor of the Town of Babylon. As Supervisor, and act¬ 
ing under color of Chapter 446, 1973 Laws of New York 
State, Defendant Barnett voted to veto the Commonwealth 
Drive housing proposal. Defendant Barnett is being sued 
in his official capacity and as an individual. 

11. Defendant Vincent Manna is and was during the 
pendancy of the acts discussed in this complaint Council¬ 
man for the Town of Babylon. As Councilman, defendant 
Manna, acting under color of Chapter 446, 1973 Laws of 
New York State, voted to veto the Commonwealth Drive 
housing proposal. Defendant Manna is being sued in his 
official capacity and as an individual. 
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12. Defendant Rowland Scott was during the pendancy 
of the acts discussed in this complaint a councilman for 
the Town of Babylon. As a Councilman/ acting under color 
of Chapter 446, 1973 Laws of New York State, defendant 
Scott voted to veto the Commonwealth Drive housing proposal. 
Defendant Scott is being sued 'n his official capacity and 
as an individual. 

13. Defendant Sondra Bachety is and was during the 
pendency of the acts discussed in this complaint a 
Councilwoman of the Town of Babylon. As Councilwoman, act¬ 
ing under color of Chapter 446, 1973 Laws of New York 
State, defendant Bachety voted in favor of the Common¬ 
wealth Drive housing development. Accordingly, defendant 
Bachety is being 3ued only in her official capacity. 

14. Defendant Patrick Waters was during the pendancy 
of the matters discussed in this complaint a Councilman 

of the Town of Babylon. As Councilman, acting under color 
of Chapter 446, 1973 Laws of New York State, defendant 
Waters voted in favor of the Commonwealth Drive housing 
proposal. Accordingly, defendant Waters is being sued 
in his official capacity. 

15. Defendant Ray Allmendinger is presently a 
Councilman for the Town of Babylon. .Defendant Allmendinger 
is being sued in his official capacity. 


‘t 








COMPLAINT CLASS ACTION 


16. Defendant Harold Withers is presently a Council 
man for the Town of Babylon. Defendant Withers is being 
sued in his official capacity. 

17. The Town of Babylon is being sued as the govern 
mental entity under the aegis of which the veto of the 
Wyandanch housing proposal was accomplished. 

18. Defendant Louis J. Lefkowitz is and was during 
the pendancy of the acts discussed in this complaint the 
Attorney-General of the State of New York. As such, he 
is charged with enforcing the laws of the State of New 
York. Defendant Lefkowitz is being sued in his official 
capacity. 

$ 

IV. Incidents at Issue 

A. The Wyandanch Community 

19. The community of Wyandanch is an unincorporated 
hamlet located within the Town of Babylon, in Suffolk 
County, New York. In the broadest reaches commonly 
attributed to the hamlet, it encompasses United States 
Census tracts numbers 1225, 1124.02, and 1227.01. This 
is an area with a population of 15,716, of which some 
59.5% are black. The heart of the community, in which 
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the housing project at issue here is proposed to be 
located, is census tract #1225. This tract is virtually 
a black ghetto with a population of 7,673, of which 83.9% 
are black. 

20. The hamlet of Wyandanch is one of two predom¬ 
inantly black unincorporated communities located within 
the Town of Babylon, New York. The other black community 
is North Amityville, With these two exceptions, Babylon 
is an almost exclusively white, middle income suburb. 

21. According to the 1970 Census, Wyandanch and North 
Amityville together contained 76 per cent of the black 
population of Babylon even though they contained only 13.6 
per cent of the total population of the town. 

22. In addition to being predominantly black, the 
populations of Wyandanch and North Amityville are disprop¬ 
ortionately poor. These communities had the lowest median 
family incomes in 1970 of all the communities within 
Babylon. 

23. In 1970, while only 5 per cent of Babylon's total 
population had incomes below the poverty level defined by 
the Census, 14 per cent of Wyandanch's population and 19 
per cent of Wyandanch's black population had incomes below 
the poverty level. Approximately 81 per cent of all these 








16a 
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persons in Wyandanch with incomes below the poverty 
level were black. Wyandanch is clearly a disproportionately 
black and poor enclave which is immediately surrounded by 
almost exclusively white communities within the Town of 
Babylon. 

24. The housing conditions in Wyandanch are signifi¬ 
cantly deficient. Severe overcrowding is common, particularly 
among black persons and renters. A significant portion of 
the housing stock is dilapidated and unsafe. Excessive 
rents prevail in many irstances. In 1967, a survey of 
Wyandanch was undertaken by the Suffolk County Department 

of Health, together with the Babylon Town Building Department 
and the Welfare Department. Forty-six per cent of the homes 
surveyed were found to have sanitary code violations and 
nearly 25% of the homes were judged to be "deteriorating or 
delapidated". In addition, the Building Department reported 
numerous violations of the Babylon Town Code of Ordinances. 

The report concluded that the community of Wyandanch has 
a "severe housing problem". 

25. The report singled out the Commonwealth Drive 
area as a section of the Wyandanch Community whose housing 
situation was particularly deficient. The 1970 Master Plan 
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for the Town of Babylon likewise identified the Commonwealth 
Drive area as one of the most blighted within Wyandanch and 
called for redevelopment and rehabilitation. 

B. The Commonwealth Drive Residential Development 
Proposal 

26. Community concern with Wyandanch's economic and 
social problems precipitated a meeting in October of 1970 
of numerous community organizations and agencies. The 
meeting resulted in the creation of a community-wide 
committee for the purpose of attacking acute social, economic 
and physical problems within Wyandanch, and, in particular# 
Wyandanch's housing deficiencies. Initially, this committee 
was called the Wyandanch Task Force. In March of 1971, 
however, the Wyandanch Task Force was incorporated as 

a not-for-profit-corporation, and renamed the Wyandanch 
Community Development Corporation (hereinafter WCDC). 

27. In December of 1970, the Wyandanch Task Force 
received a grant of $25,000 from the Suffolk Community 
Development Corporation. The Suffolk Community Development 
Corporation (hereinafter SCDC) is a local organization 
conceived and created by persons and institutions within 
Suffolk County who perceived a need for improved housing 
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for the Suffolk County region. The grant from the SCDC was 
for the purpose of supporting a professional study of 
Wyandanch's housing situation. 

28. The planning and consulting firm of Raymond, 
Parish and Pine was retained to undertake this study. 

In May of 1971, the firm submitted its completed report 
to the WCDC. The report documented the desperate need 
for "new decent housing. . .at rents that Wyandanch 
residents can afford" and recommended that housing for 
low and moderate income families be built as quickly 

as possible. 

29. In May of 1971 the WCDC submitted the Raymond, 
Parish and Pine study to the Babylon Town Board for 
suggestions and recommendations. In a letter of June 9, 
1971, the Board responded, indicating that it was 

favorably impressed and pleased with the progress [WCDC] 
was making" (a copy of this Tetter is attached hereto as 
Exhibit I). Between June and September of 1971, represen¬ 
tatives of the WCDC communicated by letter and in person 
with members of the Babylon Town Board in order to keep the 
Town Board informed of its progress. 
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30. In September of 1971, Reverend David Rooks, the 
Chairman of the WCDC, informed Aaron Barnett, Supervisor 
of the Town of Babylon, that WCDC's general intention was 
to build approximately 200 units of housing on an 
approximately twelve acre site within the Commonwealth 
Drive area of Wyandanch. Reverend Rooks further informed 
Mr. Barnett that the New York State Urban Development 
Corporation and the SCDC, upon the invitation of the WCDC, 
had agreed to participate in the housing program, and that 
the area in which the housing complex was to be built 

was composed primarily of vacant land, divided into small 
parcels owned by a considerable number of individual 
owners. It was indicated that, if necessary, the New 
York State Urban Development Corporation could use its 
power of eminent domain to acquire the necessary land. 

31. On September 29, 1971, Supervisor Barnett wrote 
to Reverend Rooks on behalf of the Babylon Town Board. 

The letter announced that the WCDC proposal "in no way 
conflicts with any present plans within the Town of 
Babylon." It further indicated the Board's concurrence 
with the involvement of the Urban Development Corporation 
and with the proposed use of condemnation where required for 
the acquisition of the necessary land. (A copy of this 
letter is appended hereto as Exhibit II). 
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32. In November of 1971, the Urban Development Cor¬ 
poration, the WCDC, and the SCDC executed a letter of 
agreement setting out their mutual intention to cooperate 
in the development of housing and related facilities 

in Wyandanch. 

33. Shortly after the execution of the letter of 
agreement, a specific site was selected for the proposed 
housing complex in the Commonwealth Drive Area. The 
selected site was composed of 11.7 acres of flat land in 
close proximity to a public school, shopping area, and 
public transportation. It was and is presently zoned for 
single family residences. This site is regarded as nearly 
ideal for the proposed housing. 

34. The architectural firm of Gindele and Johnson 
was retained for the purpose of designing the proposed 
housing. Architects in the firm met numerous times with 
members of the WCDC and with Wyandanch community residents 
generally. The design of what became designated the 
Commonwealth Drive Presidential Development Proposal was 
thus evolved in close cooperation with the Wyandanch 
community. This design, as amplified by subsequent agree¬ 
ments among the Urban Development Corporation, the WCDC 
and the SCDC, includes the following elements: 
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A. It is proposed that 182 units be built 

on the site, ranging in size from efficiency units 
to five bedroom apartments. 

B. The project is designed as one and two 
story apartments and townhouses, divided into 
small clusters. In all, only 19% of the site 
will be built upon. Most of the land will be 
reserved for open green spaces with allocations for 
play areas and parking spaces. Natural aspects 

of the site are to be preserved wherever possible, 
and substantial additional landscaping is provided 
for. 

C. All 182 units are to be allocated to low 
and moderate income families and for the elderly. 
Priorities on the apartments are to be given in 
the following manner. First, to residents of 
Wyandanch who have ^>een displaced by governmental 
condemnation proceedings. Second, to residents 

of Wyandanch who served in the military during the 
pendancy of the Vietnam War. Third, to residents of 
Wyandanch now living in unsound, unsafe and sub¬ 
standard housing. Fourth, to other residents of 
Wyandanch. Fifth, to residents of Babylon who 
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reside without Wyandanch. Sixth, to residents 
of other portions of Suffolk County. Seventh, to 
residents from outside Suffolk County. 

D. A sewage treatment plant i,s to be 
designed by the engineering firm of Allen and 
Grant; it will service the proposed residential 
complex and other housing extant in the area. 

Dry wells are to be installed for storm water 
run-off. As per the request of the Town of 
Babylon Highway Department, storm sewer lines 
will be installed in some streets. 

35. The engineering firm of Allen and Grant tested 
the public water lines adjacent to the proposed building 
site and concluded that there would be adequate water 
pressure to serve and protect the proposed residential 
development as well as the housing presently existing in 
the area. The Suffolk County Water Authority concurred 
in this finding. 

36. Pursuant to the New York Urban Development 
Corporation Act, the Commonwealth Drive Residential pro¬ 
posal was submitted to the Board of Directors of the Urban 
Development Corporation and was approved by that body on 
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September 20, 1972. Subsequently the Urban Development 
Corporation complied with the various formalities pre¬ 
scribed by statute; these included filing a copy of the 
proposal with the town of Babylon, serving notice of this 
filing, and noticing and convening a public hearing to 
consider the proposal. 

37. On July 26, 1973, the statutorily prescribed 
public hearing was conducted by the Urban Development 
Corporation. At this hearing, an overwhelming majority of 
the residents of the Wyandanch community supported the 
proposed housing development. 

C. The Veto by the Town Board of Babylon 

38. On August 16, 1973, by a vote of 3 to 2, the 
Babylon Town Board voted to formally disapprove the Common¬ 
wealth Drive Residential Development Proposal. In so doing 
it was exercising the arbitrary local veto power over 
Urban Development Corporation projects provided by the 
recent amendment to the New York Urban Development 
Corporation Act, Chapter 446 of the 1973 Laws of New 
York. (See paragraph 56, infra.) 
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39. This decision is sharply inconsistent with the 
Town Board's continuing pattern of approving multi-family 
housing developments for middle income white residents. 

As recently as June 14, 1973, the Town Board of Babylon 
approved without objection plans to build a 350 unit 
housing complex for middle income persons in the pre- 
dominantly white community of Deer Park, which is 
immediately adjacent to Wyandanch. 

40. No sound planning interest or other legitimate 
interest of government supported the decision of the Town 
Board to veto the housing proposal, and the Board was 
not acting on the basis of any perceived planning 
interest or legitimate interest of government. 

41. No new information, policy or plan suggesting 
the undesireability of the Commonwealth Drive Residential 
Development Proposal came to the Babylon Town Board's 
attention between the time of its June 9, 1971 letter 
generally assenting to the plan to build housing in 

the Commonwealth Drive area and its disapproval of the 
proposal on August 16, 1973. 

42. Between October 1972 and the August 16, 1973 
N/ote by the Town Board of Babylon to disapprove the 
proposed housing, there was an extensive campaign carried 
on by white residents in the Town of Babylon to secure the 
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defeat of the proposal. This opposition was prompted 
by the fear that the proposed housing would result in the 
ingress of additional black citizens and citizens of 
lesser economic means into the Town of Babylon. 

43. The decision of the Babylon Town Board to veto 
the Commonwealth Drive Residential Development Proposal 
was a direct response to the public opposition set forth 

in paragraph 42, and to the fears upon which that opposition 
was based. 

44. The effect of the veto of the Commonwealth 
Drive Residential Development Proposal by the Babylon 
Town Board is to exacerbate and to perpetuate the 
already deplorable housing conditions within the hamlet 
of Wyandanch, and thus to deny the black citizens of 
Wyandanch an opportunity to secure minimally decent housing. 

45. In both its purpose and its effect the decision 
of the Town Board of Babylon to formally disapprove the 
Commonwealth Drive Residential Development Proposal is 
racially and economically discriminatory. 

D. The Urban Development Corporation 

46. In April of 1968, the New York State Urban 
Development Corporation (hereinafter "UDC") was created, 
pursuant to the New York State Urban Development 


/ 
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Corporation Act, as a public benefit corporation and 
governmental agency. Among its central purposes are the 
development and financing of housing for low, moderate 
and middle-income families and the promotion of equal 
housing opporutnities for racial minorities. To this end, 
the UDC uses a variety of Federal and State assistance 
programs. 

47. To additionally assist in the implementation 
of UDC housing programs, Section 16(3) of the New York 
State Urban Development Corporation Act, as originally 
enacted in 1968, conferred upon the UDC the power to 
disregard local laws, ordinances, regulations, or codes 
when "in the discretion of the [UDC] such compliance is 
not feasible or practicable." In practice, this override 
power has been used almost exclusively with the consent 
and concurrence of the local municipality merely as an 
instrument to expedite the development of housing; UDC 
projects have typically been executed with the active 
cooperation and support of local officials. 

48. In its efforts to help alleviate the need for 
low and moderate income housing within New York State, 

it had become the policy of UDC that "metropolitan housing 
problems cannot be solved entirely in the cities." 
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Accordingly, while the primary thrust of UDC activities 
has been in the urban areas, the UDC has attempted to 
build modest amounts of low and moderate income housing 
in suburban areas. 

E. The "Nine-Towns" Proposal and the Legislative 
Response: the Local Veto Power 

49. In January of 1972, UDC announced its plans to 
build 900 units of low and moderate income housing in 
Westchester County. Under this program, approximately 
100 units were to be built in each of nine Westchester 
towns. This program was a modest initial response to an 
estimated county-wide need of 92,000 additional housing 
units by 1980. A substantial amount of this projected 
shortage involved housing for low and moderate income 
persons. 

50. The "Nine-Towns" proposal triggered a massive 
campaign of opposition to the UDC which v/as most formidably 
manifested in legislative efforts to reduce UDC's power 
and authority. 

51. Between January 1972 and May 1973 several bills 
were introduced in the New York Legislature which sought 
to eliminate UDC's ability to override local zoning 
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restrictions. Indeed, during the 1972 session of the 
Legislature, Assembly Bill Number 650 was introduced with 
the specific design and purpose of requiring that UDC 
projects be compelled to comply with zoning ordinances 
and regulations of the municipality in which such projects 
were to be located. Assembly Bill Number 650 was passed 
by both houses of the State Legislature, but on or about 
Kay 22, 1972 was vetoed by former New York Governor Nelson 
Rockefeller. In his veto message of May 22, Governor 
Rockefeller announced his disapproval of the bill "[b^ecause 
the measute would weaken one of the most effective institu¬ 
tions available to meet the housing and economic needs 
of the State." (See exhibit III). 

52. In March of 1973, Assembly Bill Number 7323-A 
was introduced in the New York State Assembly by a 
coalition of legislators headed by the delegation from 
Westchester County. This bill, by its terms, conferred 
upon towns and villages the power to veto UDC housing pro¬ 
jects within their borders. As introduced, the bill 
specifically exempted from this veto power certain UDC 
projects that had already been initiated. Thus, in the 
bill as initially introduced, the proposed Wyandanch 
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housing complex was included in this exemption and was 
not to be subject to the veto of the Town of Babylon. 

(See exhibit IV, appended ..ereto) . 

53. Because the Wyandanch housing proposals were 
specifically exempted from the legislation discussed in 
the preceding paragraph, persons and organizations 
opposed to the UDC housing program in Wyandanch 
attempted to exert political pressure to have the Wyandanch 
housing complex subjected to the veto of the Babylon Town 
Board. 

54. A neighborhood association calling itself the 
Babylon Citizens for Home Rule became the prime organizational 
basis for the opponents of the Wyandanch-UDC housing proposal. 
Between May 19 and May 23, 1973, a campaign of opposition 

to the Wyandanch housing involving the picketing of and 
sending telegrams to various state legislators was initiated 
largely at the direction of the Babylon Citizens for Home 
Rule. 

55. The campaign described in the preceding paragraph 
resulted in an amendment to Assembly Bill Number 7323-A 
which withdrew the specific exemption for the Wyandanch 
project. The amendment, which allowed the Town of Babylon 
to review and veto the Wyandanch housing proposal, was 
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passed by the Legislature. And Assembly Bill Number 7323-B 
as amended was enacted, as Chapter 446, 1973 Laws of New 
York. (See exhibit V, appended hereto). 

56. As enacted. Chapter^ 446, 1973 Laws of New York 
provides, in part, that within thirty days of the public 
hearing which UDC is required to hold before commencing any 
development, the local governing body of any town or 
village where a development is proposed may file a 
written objection with the UDC; such an objection operates 
is a decisive veto of the proposed development. 

57. Furthermore, as enacted. Chapter 446, 1973 Laws 
of New York, does not require that a town or village give 
any reasons for its disapproval of a UDC development and does 
not prescribe any standards whatsoever to govern a local 
decision to exercise the veto power. The legislation 

thus disfavors UDC projects even as against those of 
private developers. Private developments are subject 
only to duly considered and enacted zoning restraints, 
while UDC projects can be summarily and unreflectively 
vetoed. 

58. Furthermore, as enacted. Chapter 446, 1973 Laws 
of New York, confers this aforementioned veto power upon 
town and village governments but not upon city governments. 


J 
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(A copy of Chapter 446, 1973 Laws of New York is appended 
hereto as exhibit VI). 

59., The opposition to the "Nine-towns" program and 
the derivative campaign to strip the UDC of its powers to 
override local land use decisions—as described in 
paragraphs 49-52 of this complaint—was founded on a 
desire by some citizens in Westchester County to exclude 
low and moderate income members of racial minorities from 
residence in their communities. 

60. The opposition to the exemption of Wyandanch 
from proposed legislation which would strip the UDC of 
its powers to override local land use decisions—as 
described in paragraphs 53-55 of this complaint--was 
founded on a desire by some residents of the Town of Babylon 
to exclude low and moderate income members of racial 
minorities from residence in their community. 

61. The adoption of Chapter 446, 1973 Laws of New 
York by the New York State Legislature was in direct 
response to the campaigns of opposition to the Nine Towns 
and Wyandanch housing proposals undertaken by residents 
of Westchester County and the Town of Babylon. The 
deletion of the exemption of Wyandanch from the terms of 
Assembly Bill 7323-A was in direct response to the 
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campaign of opposition by residents of the Town of 
Babylon to the Wyandanch proposal. 

62. The purpose and effect of Chapter 446, 1973 
Laws of New York, is to drastically reduce the capacity 
of the UDC to provide decent housing for low and moderate 
income persons and to promote equal housing opportunities 
for racial minorities. 

63. In purpose and effect, the adoption of Chapter 
446, 1973 Laws of New York is racially discriminatory. 

V. Claims 

64. The decision of the Town Board of Babylon to 
disapprove the Commonwealth Drive Residential Development 
Proposal is racially discriminatory in its purpose and 
effect. It denies plaintiffs and members of their class 
rights secured to them by the Fourteenth Amendment and by 
Title 42 of the United States Code, sections 1981, 1982, 
1983 and 3601 et seq. 

65. The decision of the Town Board of Babylon to 
disapprove the Commenwealth Drive Residential Development 
Proposal discriminates against the poor. It denies 
plaintiffs and members of their class rights secured to 
them by the Fourteenth Amendment and Title 42 of the 
United States Code, Section 1983. 
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66. The decision of the Town Board of Babylon to 
disapprove the Commonwealth Drive Residential Development 
Proposal denies plaintiffs and members of their class 

the right to freely migrate and settle, as secured to them 
by the Fourteenth Amendment and the Interstate Commerce 
Clauses of the United States Constitution and by Title 
42 of the United States Code, Section 1983. 

67. The decision of the Town Board of Babylon to 
disapprove the Commonwealth Drive Residential Proposal 
is arbitrary and capricious, and is unsupported by any 
legitimate governmental interest. It denies plaintiffs, 
and members of their class, rights secured to them by the 
Fourteenth Amendment and Title 42 of the United States 
Code, Section 1983. 

68. Chapter 446, 1973 Laws of New York, is racially 
discriminatory in its purpose and effect. It denies 
plaintiffs and members of their class rights secured to 
them by the Fourteenth Amendment and by Title 42 of the 
United States Code, Sections 1981, 1982, 1983 and 3601 

et aeq. 
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69. Chapter 446, 1973 Laws of New York, discriminates 
against the poor in its purpose and effect. It denies 
plaintiffs and members of their class rights secured to 
them by the Fourteenth Amendment and by Title 42 of the 
United States Code, Section 1983. 

VI. Prayer For Belief 

Wherefore, the Plaintiffs, pray for the following relief: 

1) A judgment, declaring: 

A. ) That the decision of the Town Board of 
Babylon to disapprove the Commonwealth Drive 
Residential Proposal is unlawful, and ineffective 
as a bar to the construction of the proposed 
housing, and 

B. ) That the provision within Chapter 446, 

1973 Laws of New York, which amended Section 15 of 
the New York State Urban Development Corporation 
Act is unconstitutional, and ineffective as a bar 
to the construction of the proposed housing. 

2) An order, enjoining defendants, Barnett, Manna, 

Scott, Bachety, Waters, Allmendinger, their agents and 
successors in office from interfering with the construction 
of the Commonwealth Drive Residential Development. 


I 
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3) An order, enjoining defendant Lefkowitz, his 
agents and successors in office from enforcing that 
provision of Chapter 446, 1973 Laws of New York, which 
amends Section 15 of the New York State Urban Development 
Corporation Act, in a manner which will prevent the con¬ 
struction of the Commonwealth Drive Residential Development. 

4) An order, convening a District Court of three 
judges, pursuant to 28 U.S.C., §§2281 and 2284. 

5) Such further relief as the Court finds just and 
proper. 

Respectfully submitted, 


ARTHUR EISENBERG 
LAWRENCE G. SAGER 
BRUCE J. ENNIS 

New York Civil Liberties Union 
84 Fifth Avenue 
New York, N.Y. 10011 
(212) 924-7800 


RICHARD BELLMAN 
CHRISTOPHER JENSEN 
Suburban Action Institute 
150 White Plains Road 
Tarrytown, N.Y. 10591 
(914) 631-8321 








36a 
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Sfmmt itf IjabyUm 


FOUNDED IN 1657 


AARON BARNETT, supervisor 


councilmen 


|ON?H4 OACMCTY 


crank a. Schaeffer 


PATRICK B WATERS 


ROWLAND SCOTT 




200 EAST SUNRISE HIGHWAY. LINDENHURST. N Y. 11737 
TU 8 7300 


June 9, 1971 


The Rev. David Rooks, Chairman 
..'yandanch Corr.unity Development Corporation 
i.0. uox 329 
’..'yandanch, N.Y. 11798 

Dear Reverend Rooks: 

At the meetings between the representatives of your 
organization and members of the Babylon Town Board, we were 
favorably Impressed and pleased with the' progress you are 
making in your self-help program. 

We would greatly appreciate it if you would continue 
to keep us advised from time to time with up-dated reports of 
your activities and progress. 

Sincerely, - / 

Aaron Barnett 

Supervisor 



' Councilman. Sondra M. Bachety 


Councilman Frank /A. Schaeffer 

////£> ; -*/ J'tA '/■ 


Coup-J^Lman Rpwland Scott 
Councilman bat tick i>. Waters 









37a 


EXHIBIT II, ANNEXED TO COMPLAINT. 

(jjnum nf SabyUut 


FOUNDED IN 1607 
AARON OARNETT. SLPrRviSOR 

COUNCILMEN 



3RA RACKETY 
.k a bCMAErrtn 


PATRICK B WAFERS 
ROWLAND SCOTT 


200 EAST SUNRISE HIGHWAY. LINDENHURST. N Y. 11757 
TU 8-7300 


September 29, 1971 


Rev. David Rooks, Chairman 
Wyandanch Community Development Corp. 

V.O. bo:; 329 
Wyandanch, N.Y. 11798 


jc ci r* i f • 

concur d around Commonwealth Drive. ihis 

Co—alth Ho^sins Proposal in no way conflicts with any present 
plans within the Town of nabylon. 

thG itnd twelve (12) acre Commonwealth housing site. T .Je concur 
fn ^r abroach of n^otiation for the land in question and the 
use of condemnation as required. 

. i « t-Kcr t-ho Npw York State Urban Development 

SrporationTuf assist in the implementation of this housing 
proposal of approximately 190 units of housing. 

The Town board wishes to congratulate you on your fine work. 

Sincerely ,,n 




/X: em 

s 


cc 


I'.r 


\!ilbur Klatsky 


"Aa^oli Darnel 
Supervisor 



Suffolk Community Development Corp, 
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STATE. OF NEW YORK 


C50 

1971-1972 Regular Sessions 

yr t a r> p /r -.n* ir ~r t 

Ii'\| 1 

(r refit -it) 

January C. 1071 


Inti educed by Mr. SUOIIIX—jrad omcc ond irfeiTcd lo the 
Committee on Corporations, Authorities and Commissions 

* 

AN ACT 


To amend the* Npw York slate 


urban development anti research 


corporation act 
corporation act, 


and the N'c.v York state urban development 
in relation to compliance with zoning ordi¬ 


nances and regulations 


The 1 cop'r of the State of Hew Yorh, rcpr«*< pled in Senate and 
Assembly, do enact os follnv.%: 

1 Section 1. Chapter one hundred h-*. outj-throe of ihe laves of 

2 nineteen hundred sixty right, rnns?i'tr.t : n~ the New Yor1< state 

3 urban develop tent r.nd research corporation acf, is hen by amend, d 

4 by adding thereto a new section, W- section sevui-n to rend as 

5 follows;: 

6 § y-n. Ci n,,’in,ice with tot,ire; ordinances cud tri/nfaffanx. No i- 

7 vdil*t>,,:dinff c iy provision of la.r to the contrary, He crrpprstion 

M fh-tl! n >( "ii i/ pro,Vet j'/i „ iu ».•:«, tiei)n,liiy until unit unless 

. .. '' ' *••»■**• ... I., l..«i i, i J i. 0 p.* i„ ,. k, ,, 
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2 

j such project rmii pi it s with (hr zoning ordinances and regulations 

2 of the applicable >*i itnicipality. 

g § 2. Chapter one hundred seventy-four of the laws of nineteen 
4 hundred sixty-eight, constituting ttie Xew York stale urban (level 
r, opment corporation act. is hereby amended by addin'? thereto a 
(■ new section, to be section fivc-n, to read as follows: 

7 § 5-a. Compliance with zoning ordinances and regulations. Not- 

3 withstanding any provision of laic to the contrary, the corporation 

t shall not initiate any project in any municipality until and unless 

}( siic/i project complies with the zoning ordinances and regulations 

• • 

); of the applicable municipality. 

12 § 3. This act shall take effect immediately. 
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S 7 . 7 ! 07 yarn 
i .ecutive crA.: c?. 

NCilECi; A. RCCXEl’ZLLEE, GOVE?..,’07 

EeroId Me. form a, Press Seeratarv 

E 7.7 j- 2 -70~G C '.V.C.) *• 

70? RELEASE: 
A.M.. THURSDAY 
MAY 25, 1972 


STATE C7 NZM YGR” 
EXECUTIVE CHAMBER 
ALBANY 


May 22, 1972 : 

MEMORANDUM filed'with Assembly Bill Number 550, entitled: 

,, Q ’ ,AfJ ACT £ r.end the New York state urban develcp- 

cent* cr.a rase arch corporation act ar.d the 
Now York state urban development cor tom it 
act, in relation to compliance with zoning 
ordinances and regulations 1 ' 

NOT APPROVED 

The bill would require that or o' acts of the N>v v o-k s-a-r> 
Development Corporation and of the New York State Uroan"Develctmant” 
anc Xesee.rcn Corporation comply with the zoning ordinances ard'r*-"- 
xztiens of the municipality in which such projects are to be located 

Under existing law (chapters 174 end 173 of'the Laws of 1953 

?‘-*°jacts of the UDC, and similarly of the UD'.C, need 
now c-mply w_ w n loca_ zoning ordinances and regulations if the 

-* v - corporation fir.es by a two-thirds vote c'f its board of 
c.rectors, t.nat suen compliance is not feasible or practicable. 

The UDC and the UCEC were created in 1953 to halo solve cr'a-’c- 
prob.ems confronting the State and its manic-'^ ,1 ■* t•' '•s'n t'--- --'.-s o 

blighted areas, industria_, ccmmercra: arc 
af. Ilf<* A *“ a -•’ ?0 corporations were given the newer to 

rmwct^‘°^-: 2 c~- r ' ? -.d regulations in order to overt 

_occ._ s-c.r.oa-cs teat nave ottan impeded urgently 
development or have rendered it prohibitively extensive. This grant 
llJTClz ^- = irr.od the traditional imtnity th. t instrumentality 
- “ > - a ' a haV2 enjoyed w-.en carrying cut State purposes. 

-'iac»? 1 in^ £ °, S: ' bil-ion worth of projects have been completed or 
c -° unde, Construct, ten str.ee 1953. Arc there is no m d-~~ - 

c"luf°7?n a w’‘ S - : ^ VS eX3 ~ c ' l32d tb-ase powers - improperly''or injudi-"” 
th^ ains L , 3 impressive record. Nonetheless, the treble: 

thfct lcd t0 creation of these corporations persist. 

Among those urging disapproval of the bi 1 ! are t-->e c r — 

^ ^i e/ 

I a ?f U32 t ~ e measure would weaken cr.e of the most effective 
s ^"r:- u l.: or "' bvailcolc to meet the housing and economic needs of the 
J — : > »i- st.cu a be casco -roved. 


The bf 17 ■ •; ,r-. 


W.-flV .’ . 


(Cl;...ad) N’E’SC'! A. hC.'C’.CE.'HLLLk 
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' STATS O? NEW /ORX 

R. R. No.. 187 7322—A 


1973-2974 Segu! 


Ui 


i /* • 





Marctr S, 1S73 

# 


Introduced by Mr. SUCKIX—Multi-Sponsored by—Messrs. 
BIOXDO, BURNS, STEPHENS, MAXXIX. MEYER, 
IIERBST, LEVY, HEALEY, ST3INPELDT, GRUNE. 
BETROS, BURROWS, ROSS, HENDERSON—read or.ee and 
referred to the Committee on Rules—amended on the special order 
of third reading, ordered reprinted as amended, retaining its 
place on the special order of third reading 


. AN ACT 

To amend the New York state urban development corporation 
act, In relation to disapproval of residential projects by local 
governing bodies, increasing the bond authorization of the 
New York state urban development corporation and making 
an appropriation for losses incurred by the corporation in 
discontinuing projects 

The People of the State of Nr* York, represented in Senate end 
Assembly, do enact as follows: 

1 Section 1. Statement of purpose and intent. The federal govern- 

2 ment has recently imposed a temporary moratorium on housing 
S subsidies while various proposed revisions ox national housing policy 
4 are being reviewed. This act is aiopted in recognition of the tern- 

E&riuttATiOV — M-U«r to ♦/«.’ its »» new; mater ux br«c»«u ( ) ti aid Siw to t* oa»ttc4. 
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A —7323-A 

2 

porary curtailment in federal subsidies and the uncertain avail- 
ability of such assistance in the future. 

S 2 Section three of section one of chapter one hundred seventy- 

3 * 

^ four of the laws of nineteen hundred sixty-eight, constituting the 

New York state urban development Corporation act, is hereby 

5 

amended by adding thereto a new subdivision to be subdivision six- 

6 

^ teen, to read as follows; 

(16) "New community.” A plan or undertaking for the devel- 

o. 

9 opment of housing together with such civic, industrial and com- 
10 mercial facilities and other ancillary facilities as the corporation 
may determine necessary, including the implementation thereof 
through one or more projects of the corporation and through such 
!3 participation by private enterprise as may be necessary or desirable 
14 to carry out the development of such new community. 

!5 § 3. Section fifteen of such act is hereby amended by adding 

26 thereto a new subdivision, to be subdivision five, to read as :o».ows; 

17 (5) Notwithstanding any inconsistent provision of this act or of 

18 any general or special law, no plan for a proposed residential 

19 project in a town or incorporated village which has not been 

20 affirmed by the corporation prior to May first, nineteen hundred 

21 seventy-three, shall be affirmed if, within thirty days after the 

22 public hearing held pursuant to subdivision two of section sixteen 

23 of this act or within thirty days after June first, nineteen hundred 

24 seventy-three, whichever date is later, the local governing vO^y 

25 of such town or village submits in writing to the corporation formal 

• 26 objections to the proposed residential project, unless and until such 
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1 objections are withdrawn and subject to the following conditions 

2 and limitations: 

3 (a) The foregoing shall not apply to residential projects initiated 

4 after June first, nineteen hundred seventy-three, if such local gov- 

5 erning body has, prior to submission, either approved such plan or 

6 executed any agreement with the corporation relating to such plan 

7 upon which the corporation has rflied in authorizing ezpcndi.ures 
. • * 

6 of funds or contracts, unless such town or village reimburses the 
9 corporation for all of its expenditures and indemnifies the corpora- 

10 tion for liabilities ensuing from cancellation of any contract, net of 

11 the proceeds of any resale of property acquired by the corporation 

12 for such project. 

18 (b) The corporation may affirm, in any event, plans for residen- 

14 Hal projects in the new community known as Audubon, in tne town 

15 of Amherst, county of Erie or in fl* new community known as 

16 Lysander New Community , in the town of Lysandtr, county of 

17 Onondaga, or a rcsidcntialp rojc ct in tie community of Wy&n danch, 

18 in the town of Bab ylon, cou nt y of Suffolk , and the p rovisions of ^ 
18 this first paragraph Cf this.subdimsiin shall not be applicable to 

20 any of such projects. _ | N 

21 | 4. Section eighteen of such net, as last amended ty chapter 

. • * 

22 three hundred seventy-seven of tbs laws of nineteen hundred 

28 seventy-two, is hereby amended to rad as follows: # 

24 § 18. Bond authorization. The corporation shall not issue bonds 

25 and notes in an aggregate principal amount exceeding ionc_ two 

26 billiou ['five hundred million^ dollars, excluding bonds and notes 

27 issued to refund outstanding bonds end notes. 
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A—7323-A 


<i 


2 § 5. The sum of th'rcc million two hundred thousand dollars 

2 ($3,200,000) or so much thereof as may be necessary is hereby 

3 appropriated from the capital construction fund to the New York 

4 state urban development corporation for reimbursement to such 

5 corporation of any actual net cost incurred by such corporation 

6 with respect to residential projects which may be terminated. The 

7 moneys hereby appropriated shall be available for such reimburse- 

8 rcents in accordance with a certificate of approval of availability 

9 issued by the director of the budget and filed with the state comp- 

10 troller, chairman of the senate finance committee and the chairman 

11 of the ways and means committee. 

12 § 6. This act shall take effect immediately. 


I 


\ 
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Introduced by Mr. SUCHIN—Multi-Sponsored by—Messrs. 
BIONDO, BURNS. STEPHENS, MANNIX, MEYER, 
HERBST, LEVY, HEALEY, STEINFELDT, GRUNE, 
BETROS, BURROWS, ROSS, HENDERSON, LEVINE—rend 
once and referred to the Committee on Rules—amended on the 
special order of third reading, ordered reprinted ns amended, 
retaining it* place on the special order ul mird rending— 
amended on the special order of third reading, ordered reprinted 
as atneuded retaining its place on the special order of third 
reading • ■ ■ 


' AN ACT ■ " 

tp amend the New York state urban development corporation 
act, in relation to disapproval of residential projects by local 
governing bodies, increasing the bond authorization of the 
New York state urban development corporation and making 
an appropriation for losses incurred by the corporation in 
discontinuing projects 

, The People of th* State of Neio York, represented in Senate and 
Assembly, do enact as follows: . 


l' -.Section 1. Statement ox purpose and intent. The federal govern- 

2 ment has recently imposed a temporary moratorium on housing 

3 subsidies while various proposed revisions of national housing policy 

4 ate being reviewed. This act is adopted in recognition of the tenjrf 

Eouk«tio« — Miiitt is iitltti li »*: mi'.iir In bnclittt [ ) It s!4 law ta b« omitlciff 
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A—7323-H 

• 2 

j P orar y curtailment in federal subsidies and the uncertain avail* 
2 ability of such assistance in the future. 

0 § 2. Section three of . tion one of chapter one hundred seventy* 

4 four of the laws of nineteen hundred sixty-eight, constituting the 
6 New York state-urban development corporation act, is hereby 
6 amended by adding thereto a new subdivision to be subdivision six- 
*• y teen, to read as follows: 

0 (16) “New communityA plan or undertaking.for the deveU 

9 opment of housing together with such civic, industrial and com- 

10 mercial facilities and other ancillary facilities as the corporation 

11 may determine necessary, including • the implementation thereof 

12 ihr °'<9« one or more projects of tuc corporation and through such 

13 Participation by private enterprise as may be necessary or desirable 

14 to carry out the development of such new community. 

15 § 3. Section fifteen of such act is hereby amended by adding 

16 thereto a new subdivision, to be subdivision five, to read as follows: 

. 17 (5) Notwithstanding any inconsistent provision of this act or of 

18 any general or special law, no plan for a proposed residential 

19 project in a town or incorporated village which has not been 

20 affirmed by the corporation prior to May first, nineteen hundred 

21 seventy-three, shall be affirmed if, within thirty days after the 

22 public hearing held pursuant to subdivision two of section sixteen 

23 of this act or within thirty days after June first, nineteen hundred 

24 seventy.three, whichever date is later, the. local governing body 

25 of such town or village submits in writing to the corporation formal 

26 objections to the proposed residential project, unless and until such 
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objections arc withdrawn and subject to the following conditions 
and limitations: 

(a) The foregoing shall not apply to residential projects initiated 
after June first, nineteen hundred seventy-three, if such local gov¬ 
erning body has, prior to submission, either approved such plan or 
executed any agreement with the. corporation relating to such plan 
upon which the corporation has relied in authorizing expenditures 
of funds or contracts, unless such town or village reimburses the 
corporation for all of its expenditures and indemnifies the corpora¬ 
tion for liabilities ensuing from cancellation of any contract, net of 

the proceeds of any resale of property acquired by the corporation 
for such project. 

(b) The corporation may affirm, in any event, plans for.rcsiden- 

ti° l projects in the new community known as Audubon, in the town 

of Amherst, county of Eric or in the new community known as 

* 

Lysandcr New Community, in the town of Lysandcr, county of 
Onondaga, and the provisions of this first paragraph of this sub- 
division shall not be applicable to any of such projects. ' 

§ 4. Section eighteen of such act, as last amended by chapter 
three hundred seventy-seven'of the laws of nineteen hundred 
seveoty-two, is hereby amended to read as follows: 

§ 1$. Bond authorization. The corporation shall not issue bonds 
and notes in an aggregate principal amount exceeding fonej two 
billion ffive hundred million^ dollars, excluding bonds and notes 
issued to refund outstanding bonds and notes. 

§ 5. The sum of three million two hundred thousand dollars 
($3,200,000) or so much thereof as may be necessary is hereby 
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1 appropriated from the capital construction fund to the New York 

2 state urban development corporation for reimbursement to such 
8 corporation of any actual net cost incurred by such corporation 
4 with respect to residential projects which may be terminated. The 

6 moneys hereby appropriated shall be available for such reimburae- 
0 ments in accordance with a certificate of approval of availability 

7 issued by the director of the budget and filed with the state comp- 

8 troller, chairman of the senate finance committee and the chairman 

9 of the ways and means committee. 

10 § 6. This act shall take effect immediately. 
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Urban Development Corporation—Rcstdcnti.il Projects— 
Disapproval * 

\l9H>f,ran4"»n relating to ihia chapter, act poce 234C 
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cmlnff hodn<* Inertthe '>on*l nuthonratton o f ’he New York 
•tut* urban <lc\cln|im*nt corporation nn.l making an appropria¬ 
tion for looses ln< urrc>l t,y the cor*>or ition l»> dl*f on'.lnulng projects 

Approved and effective June i. 1*73 

The People of the State of New York, represented in Senate and 
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EXHIBIT VI, ANNEXED TO COMPLAINT 


§ 18. Bond authorization 

The corporation shall not issue bonds nnd notes in nn aggregate prin¬ 
cipal nmount exceeding «*»<• two billion f+v* bombed m i l li o n dollars, ex¬ 
cluding bonds and notes issued to refund outstanding bonds nnd notes. 

> McK.Vn'-onsol !.aw s. I Cld. 

§ 5. The sum of three million two hundred thousand dollars (?3,- 
200,000) or so much thereo! as may be necessary is hereby appropriated 
from the capital construction turn! to the New York state urban develop¬ 
ment corporation lot reimbursement to such corporation of any actual 
net cost incurred by .such corporation with respect to residential projects 
which may he terminated. The moneys hereby appropriated shall be 
available tor such reimbursements in accordance with a ccrtiticatc of 

approval of availability issued by the director of the budget and filed 
with the state comptroller, chairman of the senate finance committee 
and the chairman ot the ways and means committee. 

§ 6. This act shall take effect immediately. 
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ANSWER OF DEFENDANT LOUIS J. LEFKOWITZ, ATTORNEY GENERAL 
OF THE STATE OF NEW YORK. 


UNITED STATES DISTRICT COURT, 
EASTERN DISTRICT OF NEW YORK. 


SAME TITLE 


Defendant, LOUIS J. LEFKOWITZ, Attorney General of 
the State of New York, for his answer to the complaint 
herein, respectfully alleges: 

1. Denies each and every allegation contained in 
paragraphs "IB", "62", "63", "68" and "69" thereof. 

2. Denies knowledge or information sufficient ►o 
form a belief as to each and every allegation contained 
in paragraphs "2" through "9", "19" through "61" and 
"64" through "67" thereof, inclusive, except as statutes, 
officials records and other public records may otherwise 
show. 

3. Denies so much of paragraph "18" thereof as 
alleges that the Attorney General is charged with enforcing 
the laws of the State of New York and avers that the 
powers and the duties of the Attorney General are set 
forth in N.Y. Constitution, Article V, §§ 1, 3 and 4 

and N.Y. Executive Law, Article 5 (§§ 60-74). 
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ANSWER OF DEFENDANT LOUIS J. LEFKOWITZ, ATTORNEY GENERAL 
OF THE STATE OF NEW YORK 

4. Upon information and belief, admits the identity 
and official character of the defendants named in 
paragraphs "10" through "17" thereof, inclusive and denies 
knowledge or information sufficient to form a belief as 

to each and every other allegation thereof, except as 
statutes, official records and other public records may 
otherwise show. 

AS AND FOR A FIRST, SEPARATE AND COMPLETE DEFENSE. 

5. This action is barred by the statute of limitations. 

As AND FOR A SECOND, SEPARATE AND COMPLETE DEFENSE AND 
AS AND FOR A COUNTERCLAIM. 

6. New York Laws of 1973, Chapter 446 is constitutional. 

AS AND FOR A THIRD, SEPARATE AND COMPLETE DEFENSE. 

7. The complaint fails to raise a substantial 
question within the jurisdiction of this Court. 

AS AND FOR A FOURTH, SEPARATE AND COMPLETE DEFENSE. 

8. The complaint fails to state a claim upon which 
relief may be granted. 

Wherefore, it is respectfully requested that the 
complaint be dismissed, or, in the event that the Court 
determine that a declaratory judgment is appropriate in 
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ANSWER OF DEFENDANT LOUIS J. LEFKOWITZ, ATTORNEY GENERAL 
OF THE STATE OF NEW YORK 


this action, that judgment be granted in his favor upon 
his counterclaim. 


Dated: New York, New York, 

April 29, 1974. 


LOUIS J. LEFKOWITZ, 

Attorney General of the State 
of New York 
By 


ROBERT S. HAMMER, 

Assistant Attorney General, 
Attorney for Defendant Pro Se, 
Two World Trade Center, 

New York, New York 10047 
Tel. No. (212) 488-3394. 




GCPtndi 
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ANSWER OF DEFENDANTS AARON BARNETT, VINCENT MANNA, ROWLAND 

SCOTT, SONDRA BACHETY, PATRICK WATERS, RAY ALLMENDINGER, 
HAROLD WITHERS AND TOWN OF BABYLON. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


MARY JAMES, SAMMIE DORIS WILLOUGHBY, 

LUCIA SCIPP, on behalf of each and on 
behalf of all others similarly situated, 
and the WYANDANCH COMMUNITY DEVELOPMENT 
CORPORATION, 

Plaintiffs, 

- against - 


AARON BARNETT, Supervisor of the Town of : 
Babylon; VINCENT MANNA, Councilman for the 
Town of Babylon; ROWLAND SCOTT, Councilman : 
for the Town of Babylon; SONDRA BACHETY, 
Councilworaan for the Town of Babylon; PATRICK 
WATERS, Councilman for the Town of Babylon; : 
RAY ALLMENDINGER, Councilman for the Town of 
Babylon; HAROLD WITHERS, Councilman for the : 
Town of Babylon; TOWN OF BABYLON; LOUIS J. 
LEF'KOWITZ, Attorney General of the State of : 
New York, • 

Defendants. 

--X 


ANSWER 
74 C 434 

Chief Judge Mishler 


Defendants AARON BARNETT, VINCENT MANNA, ROWLAND SCOTT, 
SONDRA BACHETY, PATRICK WATERS, RAY ALLMENDINGER, HAROLD WITHERS, 
and TOWN OF BABYLON, for their answer to complaint herein, allege: 

1. Admit the allegations of the first two sentences of 
paragraph 1 of the complaint and deny the remaining allegations of 
that paragraph. 

2. Deny the allegations of paragraphs 2, 39, 40, 41, 42, 
44, 45, 62, 63, 64, 65, 66, 67, 68 and 69 oi the complaint. 
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ANSWER OF DEFENDANTS AARON BARNETT, VINCENT MANNA, ROWLAND 

SCOTT, SONDRA BACHETY, PATRICK WATERS, RAY ALLMENDINCER, 

HAROLD WITHERS AND TOWN OF BABYLON 

3. Deny knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in paragraphs 
3, 4, 5, 6, 7, 8, 9, 20, 21, 22, 23, 24, 25, 26, 27, 28, 32, 34, 

35, 36, 48, 49, 50, 51, 53, 54 and 61 of the complaint. 

4. Deny on information and belief the allegations of 
paragraphs 59 and 60 of the complaint. 

5. With respect to the allegations of paragraph 10 of 
the complaint, admit the allegations of the first sentence, deny 
the allegations of the second sentence, and deny knowledge or 
information sufficient to form a belief as to the reasons for, 
manner of, and propriety of suing defendant Barnett as an individual. 

6. With respect to the allegations of paragraph 11 of the 
complaint, admit the allegations of the first sentence, deny the 
allegations of the second sentence, and deny knowledge or information 
sufficient to form a belief as to the reasons for, manner of, and 
propriety of suing defendant Manna as an individual. 

7. With respect to the allegations of paragraph 12 of the 
complaint, admit the allegations of the first sentence, deny the 
allegations of the second sentence, and deny knowledge or information 
sufficient to form a belief as to the reasons for, manner of, and 
propriety of suing defendant Scott as an individual, and deny that 
defendant Scott has any further official capacity in which to be sued 

8. With respect to the allegations of paragraph 13 of the 
complaint, admit the allegations of the first sentence and deny the 
allegations of the second sentence thereof. 

- 2 - 
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ANSWER OF DEFENDANTS AARON BARNETT, VINCENT MANNA, ROWLAND 

SCOTT, SONDRA BACHETY, PATRICK WATERS, RAY ALLMENDINGER, 

HAROLD WITHERS AND TOWN OF BABYLON 

9. With respect to the allegations of paragraph 14 of 

the complaint, admit the allegations of the first sentence, deny the 
allegations of the second sentence, and deny knowledge or informa¬ 
tion sufficient to form a belief as to the reasons for, manner of, 
and propriety of suing defendant Waters as an individual. 

10. With respect to the allegations of paragraph 15 and 
16 of the complaint, admit that defendants Allmendinger and Withers 
are presently Town Councilmen for the Town of Babylon,and deny that 
they participated in any official capacity in any of the events 
alleged in the complaint. 

11. Deny the allegations of paragraph 17 of the complaint, 
except admit that the Town of Babylon is a municipal corporation of 
the State of New York, that its legislative body is the Town Board 

of the Town of Babylon, and that the individual defendants other 

than Attorney General Lefkowitz,(hereinafter "the individual defendants" 

are either now or have been members of the Town Board. 

12. Deny so much of paragraph 18 of the complaint as 
alleges that the Attorney General is charged with enforcing the 
laws of the State of New York and allege that the powers and duties 

of the Attorney General are set forth in New York Constitution Article 
V, Sections 1, 3 and 4 and New York Executive Law, Article V, Sections 
60-74. 

13. Admit the allegations of the first sentence of para¬ 
graph 19 of the complaint and deny knowledge or information suffi¬ 
cient to form a belief as to the remainder thereof. 
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ANSWER OF DEFENDANTS AARON BARNETT, VINCENT MANNA, ROWLAND 

SCOTT, SONDRA BACHETY, PATRICK WATERS, RAY ALLMENDINGER, 

HAROLD WITHERS AND TOWN OF BABYLON 

14. Deny knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in paragraph 29 

of the complaint, except admit that Exhibit I annexed to the complaint 
is a copy of a letter sent on or about June 9, 1971 by the then 
members of the Town Board of the Town of Babylon, and respectfully 
refer the Court to that letter for its content and effect. 

15. Deny the allegations of paragraph 31 of the complaint, 
except admit that Exhibit II annexed to the complaint is a copy of 

a letter sent by defendant Barnett on or about September 29, 1971, 
and resp(jtfully refer the Court to that letter for its content 
and effect. 

16. Deny the allegations of paragraph 33 of the complaint, 
except admit that plaintiff Wyandanch Community Development Corpora¬ 
tion and others selected a site in the vicinity of Commonwealth 
Drive and that the site was classified for single family residential 
development under the Zoning Ordinance of the Town of Babylon. 

17. Deny the allegations of paragraph 37 of the complaint, 
except admit that the Urban Development Corporation conducted a public 
hearing on July 26, 1973 with respect to its proposed project in 
Wyandanch. 


18. Deny the allegations of paragraph 38 of the complaint, 
and allege that the only formal action taken by the Town Board of 
the Town of Babylon with respect to the Wyandanch project was the 
passage of Resolution Number 8 of August 16, 1973, to which the 
Court is respectfully referred for its content, purpose and legal 


- 4 - 
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ANSWER OF DEFENDANTS AARON BARNETT, VINCENT MANNA, ROWLAND 

SCOTT, SONDRA BACHETY, PATRICK WATERS, RAY ALLMENDINGER, 
HAROLD WITHERS AND TOWN OF BABYLON 


effect. A copy of that resolution is annexed hereto as Exhibit A. 


19. Deny the allegations of paragraph 43 of the complaint, 
and allege that the action of the Town Board in passing Resolution 
Number 8 of August 16, 1973 was based upon information developed 
through the public hearing held by the Urban Development Corporation, 
through direct communications to the Town Board and through other 
information supplied to and available to the Town Board and otherwise 
brought to the Board’s attention. The action of the Town Board of 
the Town of Babylon in passing Resolution Number 8 of August 16, 

1973 was based on lawful, proper and legitimate concerns and con¬ 
siderations falling within the constitutional and statutory powers 
granted to and guaranteed to the Town Board by the laws of the State 
of New York and of the United States. The subject property is not 
physically suited to the proposed project and the subject community 
is not economically suited to the proposed project. 

20. Deny the allegations of paragraph 46 of the complaint, 
but for a complete statement of the creation, purposes and powers of 
the New York State Urban Development Corporation respectfully refer 
the Court to the New York State Laws of 1968, Chapter 174 and to the 
memorandum of the Governor accompanying that legislation upon its 
introduction into the New York State Legislature. 


21. Deny the allegations of the first sentence of para¬ 
graph 47 of the complaint, and respectfully refer the Court to the 
statute (Laws ol ) s'6S, Chapter 174) for a correct statement oi the 
powers of the Urban Development Corporation, and deny knowledge or 
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ANSWER OF DEFENDANTS AARON BARNETT, VINCENT MANNA, ROWLAND 

SCOTT, SONDRA BACHETY, PATRICK WATERS, RAY ALLMENDINGER 
HAROLD WITHERS AND TOWN OF BABYLON ' 


information sufficient to form a belief as to the truth of the 
allegations contained in the second sentence of paragraph 47. 


22. Deny the allegations of paragraphs 52, 55, 56, 57 
and 58 of the complaint, except admit that in 1973 Assembly Bill 
Number 7323-A was introduced into the Legislature and was ultimately 
enacted into law as Chapter 446 of the New York Laws of 1973, and 
respectfully refer the Court to Chapter 446 for its provisions 
and effect. 


FIRST DEFENSE AND 
FIRST COUNTERCLAIM 

23. Defendant Town of Babylon is a municipal corporation 
whose legislative body is the Town Board of the Town of Babylon. 

24. Defendants Barnett, Manna, Scott, Bachety, Waters, 
Allmendinger and Withers (hereinafter the individual Babylon de¬ 
fendants) are present or former members of the Town Board of the 
Town of Babylon. 

25. The public policy of the State of New York as ex¬ 
pressed in its constitution, statutes and court decisions is to 
grant extensive "home rule” powers to the component municipal 
corporations of the State for the purpose of permitting a maximum 
of self government and self determination by the locally elected 
representatives of the residents and taxpayers of the local areas 
which are most directly affected by the governmental decisions and 
policies made by such local legislative bodies. 


- 6 - 
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ANSWE ^ °^ m DEFENDANTS AARON BARNETT, VINCENT MANNA, ROWLAND 

SCOTT, SONDRA BACHETY, PATRICK WATERS, RAY ALLMENDINGER, 
HAROLD WITHERS AND TOWN OF BABYLON 

26. Under the laws of the State of New York, municipal 
corporations such as the Town of Babylon are entrusted with ex¬ 
tensive powers and responsibilities in the areas of taxation, land 
use planning, zoning, building regulation, regulation of businesses, 
providing municipal services, providing recreational facilities, and 
in many other areas of governmental activity, the exercise of which 
powers and responsibilities have a direct and important impact on 
the lives of its residents and taxpayers. 


27. The individual defendants were elected by the voters 
of the Town of Babylon to exercise their best judgment and discretion 
upon all matters coming within the jurisdiction of the Town Board 

of the Town of Babylon. 

28. Despite disagreements among them on occasion, the 
individual defendants have at all times acted with the utmost good 
faith to achieve what each of them perceives to be the best interests 
of the residents and taxpayers of the Town. 


29. In the present case, none of the individual defendants 
was motivated by considerations of race or of discrimination against 
any class or group. 

30. The action of the Town Board in passing Resolution 

l 

Number 8 of August 16, 1973 

(a) was not racially motivated; 

I 

(b) was based upon proper and legitimate areas of 
concern falling within the powers and jurisdiction of the Town Board; 

(c) was reasonably grounded in fact; and 


r 
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ANSWER OF DEFENDANTS AARON BARNETT, VINCENT MANNA, ROWLAND 

SCOTT, SONDRA BACHETY, PATRICK WATERS, RAY ALLMENDINGER, 

HAROLD WITHERS AND TOWN OF BABYLON 

(d) did not constitute a discriminatory housing 
practice under Title 42 U.S.C. Section 3601 et seq. 

31. The mere bringing of this action, based upon the 
"Civil Rights Law", against the individual defendants constitutes 
an incompensable injury to them in their official positions and 
in the eyes of their constitutents. 

32. Mere dismissal of the complaint against the individual 
defendants would not be adequate relief for them. 

33. A declaratory judgment is sought in favor of the 
individual defendants exonerating them from the claims of dis¬ 
criminatory action set forth in the complaint and declaring that 
the action of the Town Board taken on August 16, 1973 

(a) was not racially motivated; 

(b) was not intended to discriminate against any 

group or class; 

(c) was a proper and reasonable exercise of the 
legislative discretion granted to them by New York State law; and 

(d) was based upon reasonable, proper, legal and 
constitutional grounds falling within the scope of the powers granted 
to local town and village governments in the State of New York. 

SECOND DEFENSE AND 
SECOND COUNTERCLAIM 

34. This counterclaim is brought to declare constitutional 
and valid the amendment to the Urban Development Corporation Act w.ii« 

- 8 - 
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SCOTT, SONDRA BACHETY, PATRICK WATERS, RAY ALLMENDINGER, 

HAROLD WITHERS AND TOWN OF BABYLON 

is known as New York Laws of 1973, Chapter 446. 

35. The Town of Babylon is one of 931 towns which are 
municipal corporations in the State of New York. 

36. There are 555 incorporated villages which are 
municipal corporations in the State of New York. 

37. All of these towns and villages, including defendant 
Town of Babylon, have been granted similar "home rule" powers by the 
New York State Constitution and the statutes relating to the 
government, regulation, development, and control of the areas 
within their respective boundaries. 

38. Among the powers which said towns and villages regard 
as vital to their continued effective performance of their functions 
in the governmental framework established by the State of New York 
are those powers relating to planning, zoning, regulation and control 
of land use and development, subdivision regulation, and related 
functions. 

39. Defendant Town of Babylon brings this counterclaim 
as a class action pursuant to Rule 23 of the Federal Rules of Civil 
Procedure on its own behalf and on behalf of all other towns and 
villages in the State of New York who are similarly situated. 

40. As to the class described above; 

(a) The number of members is so great as to make 
joiner of all members of the class impractical; 

(b) There are questions of law and fact common to the 
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SCOTT, SONDRA BACHETY, PATRICK WATERS, RAY ALLMENDINGER, 

HAROLD WITHERS AND TOWN OF BABYLON 

class, namely whether it is unconstitutional for the New York 

State Legislature to permit towns and villages to file objections 

to residential projects proposed by the New York State Urban 

Development Corporation as a limitation on that corporation's 

statutory power to override local zoning and building regulations, 

(c) The claims of the counterclaiming defendant Town 

of Babylon are typical of the claims of the class; 

(d) The defendant Town of Babylon will fairly and 
adequately protect the interests of the class as it seeks no 
individual benefit from this counterclaim, but only a class benefit; 

(e) The plaintiffs by this action have attacked the 
validity of a statute whose benefit was intended by the New York 
State Legislature to extend to all members of the class, and the 
counterclaiming defendant Town of Babylon seeks to confirm and 

sustain the validity of that statute; 

(f) Questions of law and fact common to the members 

of the class predominate in this counterclaim over any questions 

affecting only individual members; and 

(g) A class action is superior to other available 

methods for the fair and efficient adjudication of this counterclaim. 

41. Counterclaiming defendant Town of Babylon alleges that: 

(a) The members of the class have no interest in 
individually controlling prosecution of separate actions pertaining 

to the controversy involved here; 

(b) There is no other litigation known to it which 

has already been commenced concerning the controversy involved here; 


- 10 - 
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SCOTT, SONDRA BACHETY, PATRICK WATERS, RAY ALLMENDINGER, 

HAROLD WITHERS AND TOWN OF BABYLON 

(c) If the Court takes jurisdiction of the con¬ 
stitutional issue, it would be desirable to concentrate litigation 
of the claims in this counterclaim in this forum in order to insure 
a prompt, consistent resolution of this matter to make clear through¬ 
out the State of New York the correct balance of power among the 
New York State Legislature, the New York State Urban Development 
Corporation and the incorporated towns and villages throughout 
New York State, and to clarify for the many communities throughout 
the State the extent of their power and authority to determine their 
own destinies and development under the laws and constitutions of 
the State of New York and of the United States; and 

(d) That there are no foreseeable difficulties likely 
to be encountered in the management of a class action. 

42. The New York State Urban Development Corporation 
was created by act of the Legislature of the State of New York 

(NY Laws of 1968, Chapter 174). Its existence, its funds, and its 
powers are all creatures of statute. The UDC derives no authority 
or power from the constitution of the State or of the United States. 

43. Having by statute granted to UDC its powers, the 
Legislature of the State of New York may by similar statutory 
enactment repeal, restrict, limit or condition the exercise of any 
of those powers. 

44 . The enactment by the New York State Legislature of 
Chapter 446 of the Laws of 1973 was within its constitutional power, 
did not infringe upon any provisions of the constitutions of the 

- 11 - 
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State or of the United States, and was a reasonable, proper and 
presumptively valid exercise of the legislative power of that body. 

45. In enacting New York Laws of 1973, Chapter 446,the 
New York State Legislature did not act with a purpose to be racially 
discriminatory or to discriminate against the poor or against any 
other group or class. 

46. Chapter 446 of the 1973 Laws of the State of New 
York is not in its effect racially discriminatory or discriminatory 
against the poor or against any other group or class and does not 
deny any group any rights secured to them by any statute of the 
United States or the State of New York or by any provision of the 
Constitutions of the United States or of the State of New York. 

47. Chapter 446 of the New York State Laws of 1973 is 
constitutional. 


THIRD DEFENSE 

48. The action of the Town Board of the Town of Babylon 
in passing Resolution Number 8 of August 16, 1973 was taken in good 
faith, was based upon the sound legislative judgment and discretion 
of a majority of the board members, and was grounded on sincere and 
legitimate concerns which are charged and granted by law to the 
official powers and responsibilities of the Town Board in its 
capacity as the legislative body of the Town of Babylon. 

FOURTH DEFENSE 


49. The actions by the Town of Babylon and by the indi- 
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vidual defendants as described in the complaint were taken in 
good faith, without malice, without thought of personal gain, 
without intent to injure, and without intent or desire to cause 
any person harm or to deprive any person of any rights. 

50. The actions taken by the individual defendants as 
described in the complaint were taken by each of said individual 
defendants in the best interests of the residents and taxpayers 
of the Town of Babylon as each of said individual defendants per¬ 
ceived those interests. 

51. As a matter of law and public policy the individual 
defendants and the Town of Babylon are immune from civil actions of 
the type attempted to be set forth in the complaint. 

FIFTH DEFENSE 

52. The action of the Town Board of the Town of Babylon 
which is complained of was taken on August 16, 1973. 

53. The present litigation was not commenced until 
March 18, 1974. 

54. Insofar as the complaint is based on Title 42 U.3.C. 
Sections 3601 et seq ., it is barred by the 180 day statute of limi¬ 
tations contained in Section 3612. 

SIXTH DEFENSE 

55. None of the actions complained of by the plaintiffs 
constitutes a discriminatory housing practice within the meaning of 

- 13 - 
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Title 42 U.S.C. Sections 3601 et seq. 


56. The complaint does not set forth facts sufficient 
to constitute a cause of action or any claim for relief under 42 
U.S.C. Sections 3601 et seq. 


SEVENTH DEFENSE 

57. The complaint fails to raise a substant 
within the jurisdiction of this Court. 

EIGHTH DEFENSE 

58. The complaint does not state facts sufficient to 
constitute a cause of action or claim for damages against any 
defendant. 



NINTH DEFENSE 


59. The complaint fails to state a claim or cause of 
action upon which any relief may be granted. 


TENTH DEFENSE ON BEHALF OF DEFENDANTS 
BARNETT, MANNA AND SCOTT _ 


60. The complaint does not state facts sufficient to 
constitute a cause of action against defendants Barnett, Manna and 
Scott individually. 


ELEVENTH DEFENSE ON BEHALF OF DEFENDANTS 
SCOTT AND WATERS 


61. Defendants Scott and Waters no longer have any 
official capacity in which to be sued, their terms on the Town 


- 14 - 
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Board of the Town of Babylon having expired. 


TWELFTH DEFENSE 

62. The statute sought to be declared unconstitutional 
(New York Law of 1973, Chapter 446) has not been construed or 
interpreted by the higher Courts of the State of New York. 

63. The United States District Court should abstain 
from exercising jurisdiction in this action until the true meaning 
and intent of the statute has been determined by the New York State 
courts. 


THIRTEENTH DEFENSE 

64. Defendants have no standing or capacity to maintain 
this action. 


FOURTEENTH DEFENSE 

65. This case is not an appropriate one for review by a 
three judge court as claimed under paragraph 4 of plaintiffs' 
WHEREFORE" clause. 


WHEREFORE defendants Barnett, Manna, Scott, Bachety, 
Waters, Allmendinger, Withers and the Town of Babylon pray for 
the following relief: 

A. Dismissal of the complaint on the ground that the 
Court should not entertain jurisdiction of this state matter; or 

B. In the event that the Court does entertain juris¬ 
diction of the action, dismissal of the complaint on the merits; and 
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C. A declaratory judgment on the first counterclaim 
declaring the matters requested therein; and 


D. A declaratory judgment on the second counterclaim 
declaring New York State Laws of 1973, Chapter 446 constitutional 
and valid; and 


E. Granting such additional relief as to the Court may 


seem just and proper. 

Dated: May 17, 1974 

Williston Park, N.Y. 


/ ■ 

Respectfully submitted; 

X . , ( \:f' 

V_ J' . 


-George C.' Pratt 


PRATT, CAEMMERER & CLEARY, P.C. 
374 Hillside Avenue 
Williston Park, N.Y. 11596 
516 741 1111 


Trial Counsel to 

JOSEPH F. KLEIN 
Babylon Town Attorney 
200 East Sunrise Highway 
Lindenhurst, New York 11757 
516 888 7300 


- 16 - 
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RESOLUTION NO. 8 AUGUST 36, 1973 
FILING OBJECTIONS TO URBAN DEVELOPMENT 
CORP. WYANDANCH PROJECT. 


M-uma 


The following resolution was offered by Councilman 
and seconded by Councilman Scott 


WHEREAS, the New York State URBAN DEVELOPMENT CORP. 
has held a Public Hearing July 26, 1973, and the Town has 
received copies of the transcript of said hearing on the ’ 
proposed project and said URBAN DEVELOPMENT CORP. is awaiting 
response from the Town, pursuant to the provisions of law in 

I 

Chapter 446 of the Laws of 1973, et al, 

I, 

;l 

NOW, THEREFORE, be it 

r . * 

i i . • 

it ** 

RESOLVED, that the Town Clerk is hereby directed to 
; file a copy of this resolution with the New York State Urban 

|i 

" Development Corp. to put them on notice of the Town/s formal 

r 

' objection to the proposed residential project and, be it further 

i 

RESOLVED, that such formal objections include, among 
others, the following: 

I • 

i 1 1 • Under its by-laws, the UDC makes no provision 

.. to pay for the County Police tax, Fire District tax, District 
Court tax and many other items, that should be attributed l< n.o 

»* 

Commonwealth Drive project. If the UDC, SCDC, or WCDC wxii not 
. pay these taxes, the rest of the Town of Babylon would have to 
pick up the slack. This would mean a definite tax increase-. 

2. The UDC states -tshat the Commonwealth Drive 
Housing project would generate* the total sum of $34,000 h. the 
Town of Babylon in 1iou oi taxes. The project would bo ‘ rated 

»• 

on an 11 • 7 aero tract of land. That land f zoned for f .xiu n 
rrtiidcnc- dwrl3in;c, would result in ,i total of more th .. 

$60,000 in tax *. ?ncy to the Town. This parcel of lane c: »’, *• 

- i 

i 
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generate more t v .*n a cj uter of o million dollars to the t™» 
every year, but not if tha project were allowed to exist. 

3. Jn an official statement, the UDC claimed that 
the proposed 18.~-Unit complex would only generate some 134 
children into the Wyandanch School District. Statistics show 
that the average "low-income" family has slightly more than 3 
children per family. Using this guideline, it is reasonable to 
assume that an additional 550 children would be added to the 
rolls oi the Wyandanch School system. Wyandanch Schools are 
already suffering from severe overcrowding, and the school system 
is currently on an austerity plan. An extra 550 students would 
be a crushing blow to an already over—burdened school system. 

The end result would be an education considerably lower than 
acceptable standards. 

4. Statistics claim that there are currently 41 
sub-standard dwellings in the Hamlet of Wyandanch. The UDC is 
calling for 182 units of housing. If, in fact, the occupants 
of the 41 dwellings agree to relocate in the Commonwealth Driva 
jStoject, it would appear that the vast majority of tenants in 

the remaining 141 units would come from outside the Wyandanch area 
and quite possibly outside Suffolk County, turning Wyandanch into J 
a severely blighted area, adding to Wyandanch's current 
economic problems. 

5. There is no way to guage how many of the 
occupants of the aforementioned 41 sub-standard housing units 
will be willing to relocate in the proposed project. The distinct 
possibility exists that come of these residents will not move 
into this new project. 

6. The UDC is willing to spend an average of 
i30,000 on every unit in the Commonwealth Drive project while 
less than one-tenth of that money would be needed to fix the 
existing problems without erecting this project, and save the 
residents of Lew ' State a considerable amount of money. 

7. Thi. Town of Babylon, and all of Suffolk County 

is experiencing a water problem. The water level has risen to 

unexpected heights. On Commonwealth Drive, in the Hamlet of 

Wynr\- cno! . *■: « 'r - ' r ic vn*'*’ p •>«’ , : • ,■ » , 

1 ' ‘ *■ •• J ■ *- .■ feet above noi-jial. 
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This is, quite naturally, creating a problem with’basement 
( flooding. Under single residence zoning, a total of 44 homes 
'could be constructed on the site chosen for the Commonwealth 
i,'Drive project. These homes would cause a significant increase 
in the present ground water level, therefore, ie2 units on tho 
same acreage would result in the problem increasing several fold. 

8. The UDC has chosen Wyandanch as the area for this i 
predominantly low-income project. The fact remains that Wyandanch I 
currently houses more than 30% of Suffolk County r s welfare recipient:; 
The addition of 182 units would further add to the economic blight • 
of Wyandanch, end the Town of Babylon. With, the approval of this 
project, it would be safe to assume that in one Hamlet of Suffolk j 
County there would reside over one—third of the entire welfare 
dependent individuals in Suffolk County. 


!)’ 

il ROLL CALL 

!l- 

VOTES: 

COUNCILMAN WATERS: No 
: j COUNCILMAN SCCTT: Yes 

j| COUNCILMAN BACHETY: No 

i; 

|i COUNCILMAN MANNA: Yes 

M 

j; SUPERVISOR BARNETT: Yes 

I. 

If 

! i 

; The resolution was thereupon declared duly adopted. 

il DATED: TOWN OF BABYLON, NEW YCFK 
AUGUST 16, 1973. 


*• 3 •• 
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NOTICE OF MOTION FOR A DECLARATION OF CLASS ACTION. 

UNITED STATES DISTRICT COURT, 

Eastern district of new York. 


Same title 


Sirs : 

Please take notice that upon the complaint filed in 
this action, the accompanying memorandum of law and all 
other documents filed herein, the plaintiffs will move 
this Court, before the Honorable Chief Judge Jacob 
Mishler, at the United States Court House, 225 Cadman 
Plaza East, Brooklyn, New York, on the 21st day of June, 
1974, at 10:00 o'clock a.m., or as soon thereafter as 
counsel may be heard, for a determination pursuant to 
Rule 23, of the Federal Rules of Civil Procedure and 

Rule 11A of the Civil Rules for the Southern and Eastern 
Districts of New York: 

1. That this action is maintainable as a class 
action; and 

2. If maintainable as a class action, for a 
determination of the membership of the class. 







NOTICE OF MOTION FOR A DECLARATION OF CLASS ACTION 


And for such other determinations as are just and 
equitable under the circumstances. 


Dated: May 29, 1974. 


RICHARD BELLMAN 
CHRISTOPHER JENSEN 
LOIS D. THOMPSON 
Suburban Action Institute, 
150 White Plains Road, 
Tarrytown, N.Y. 10591 
(914) 631-8321. 


ARTHUR EISENBERG 
LAWRENCE G. SAGER 
BRUCE J. ENNIS 

New York Civil Liberties Union, 
84 Fifth Avenue, 

New York, N.Y. 10011 
(212)924-7800 
Attorneys for Plaintiffs. 

TO: Clerk of the Court, 

United States Court House, 

Eastern District of New York, 

225 Cadman Plaza East, 

Brooklyn, N.Y. 11201 

Pratt, Caemmerer & Clearly, P.C., 

374 Hillside Avenue, 

Williston Park, N.Y. 11596 
Att: George C. Pratt 

Robert S. Hammer, 

Assistant Attorney General 
Two World Trade Center, 

New York, N.Y. 10047 
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AFFIDAVIT OF GEORGE C. PRATT IN OPPOSITION TO MOTION. 

UNITED STATES DISTRICT COURT 
'EASTERN DISTRICT OF NEW YORK 


MARY JAMES, et al, 

Plaintiffs, 
- against - 
AARON BARNETT, et al, 

Defendants. 


STATE OF NEW YORK) 

s s * 

COUNTY OF NASSAU ) 

GEORGE C. PRATT, being duly sworn, deposes and says: 

1 •’ I am attorney with Pratt, Caemmerer & Cleary, P.C. who 
are trial counsel for Joseph F. Klein, the Babylon Town Attorney, 
representing all of the defendants in this action except Louis J. 
Lefkowitz, the Attorney General of the State of New York. 

2, This affidavit is submitted in opposition to plaintiffs’ 
motion for an order determining that this action is maintainable 
as a class action. 

3. The purpose of the affidavit is to bring before the 
Court certain essential elements which were contained in the 
proposal for the Wyandanch housing project which was submitted 

by the New York State Urban Development Corporation to the Babylon 


X 

: 74 C 434 

: AFFIDAVIT IN OPPOSITION 

TO MOTION 
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Town Board. One of the key issues in this case is whether 
the Town Board's resolution disapproving that proposed project 
was valid and constitutional. 


4 . The complaint describes the UDC proposal in some 
detail at *726 through 37 inclusive. Omitted from the complaint, 
however, are UDC’s own explanations as to its rental plan and 
the tenant priorities to be established for the project. 


5. Annexed to this affidavit is page 5 from the section 

of the UDC's submission labeled "The Proposal". Marked in 

✓ 

brackets are those portions of UDC's proposal which I respect¬ 
fully wish to bring to the Court's attention. The significance 
of these sections is discussed in the Town's memorandum to be 
submitted on the argument of this motion. 



Sworn to before me this 
10th day of July, 1974. 




Notary Public f 


» M .o , i ATHLlEN *■ M URfUV 
NOTARY RUBIIC, SIATi of YOU* 

No. 30-4095460 
Qualified in Nassau County 
vowmissioa Ciplm Marc* 30,14 .y 
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MEMORANDUM OF DECISION AND ORDER. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


MARY JAMES, et al., 


Plaintiffs, 


- against - 

AARON BARNETT, et al.. 


Defendants. 


No. 74-C-434 


Memorandum of Decision 
and Order 


August 15, 1974 


This action concerns the proposed construction of 

/ 

182 housing units for low and moderate income families in the 
unincorporated hamlet of Wyandanch which is located within the 
town of Babylon, New York. The proposed housing development 
was to have been jointly sponsored by the New York State Urban 
Development Corporation (UDC), the Suffolk County Development 
(SCDC) and the Wyandanch Community Development 
Corporation (WCDC). On August 16, 1973, however, the Town 


j! complaint alleges that the Wyandanch Community 

Development Corporation is a non-profit corporation 
"dedicated to the solution of the acute social, 

; economic and physical problems within Wyandanch, and, 

in particular, Wyandanch's housing deficiencies." 
(Complaint T6). 
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|j Board of Babylon exercised its statutory veto power over the 

/I 

i proposed housing units. Plaintiffs, WCDC and three indivi- 

; duals representing black Americans of moderate and low in- 

jj 

j| comes presently residing in Wyandanch, commenced this action 

j| against the Supervisor of the Town of Babylon, six Babylon 
/2 

,1 councilmen, the Attorney General of the State of New York> 

■j Town of Babylon, seeking the following declaratory 

relief: 

A. That the veto of the Wyandanch Housing proposal by 
the Town Board of Babylon was racially discriminatory 
in purpose and effect, was unsupported by any legitimate 


/2 Ch. 446, §3 [1973] N.Y. Laws 894. 

/3, Barnett and two Councilmen, Manna and Scott, are sued 
individually and in their representative capacity. 
Councilwoman Bachety and Councilman Waters voted for 
, approval of the proposition and are sued only in their 

representative capacity. Councilmen Allmendinger and 
Withers were not members of the Board at the time of 
the voting. ttiey are presently members of the Board 
and are sued in their representative capacity. 

(j 

j, /4 Plaintiffs' demand for injunctive relief was withdrawn. 

| 

j: 


i 

H 



O 
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governmental interest, and denied Plaintiffs and 
members of their class rights secured to them by 
the Fourteenth Amendment to the United States Con¬ 
stitution and various federal statutes intended to 
secure their civil rights; and 

B. That Chapter 446, 1973 Laws of New York State, 
insofar as it gives Towns and Villages the right to 
arbitrarily veto proposed projects of the New York 
State Urban Development Corporation violates the 
same constitutional and statutory provisions in 
its purpose, effect and operation. i 

(Complaint 11). 

The history of and need for the proposed housing 

9 

development are related in detail in the complaint. Seventy- 
six percent of the black (and poor) population of Babylon re¬ 
sides in Wyandanch and North Amityville. Housing conditions 
in Wyandanch are allegedly deplorable. A report prepared by 
the Suffolk County Department of Health and the 1970 Master 
Plan for the Town of Babylon both singled out the Commonwealth 
Drive area (the location of the proposed housing development) 
as one of the most blighted in Wyandanch and called for re¬ 
development and rehabilitation. (Complaint 125). 

WCDC (and its predecessor, Wyandanch Task Force) 

initiated and developed plans for the housing development. 

A professional housing study was conducted by the planning 

and 

and consulting firm of Raymond, Parish and Pine/was submitted 
to the Babylon lovn, Board in May, 1971. On June 9. 1971. the 
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ij 

!j Board, in a letter signed by defendant Aaron Barnett (Town 
j Supervisor) and by defendants Bachety, Schaeffer, Scott and 

i 

j Waters (Councilmen)^ stated that it was "favorably impressed 
| and Pleased with the^rogress you are making in your self-help 

! program," and suggested that Reverend David Rooks, Chairman 

! 

| of WCDC, keep the Board "advised from time to time with up- 

i 

dated reports of your activities and progress." In September 
1971, Rev. Rooks advised Barnett of WCDC's intention to 
build approximately 200 housing units on a twelve acfe site 
| within the Commonwealth Drive area. On September 29, 1971, 
Barnett responded, informing Rev. Rooks that "this Common¬ 
wealth Housing Proposal in no way conflicts with any present 
pins within the Town of Babylon," and suggesting the use of 
| the Town power of condemnation to acquire land within the 
| P r °P° sed twelve acre site. UDC and SCDC then execu- 

ted a letter of agreement setting out their mutual intention 
to cooperate in the development of housing and related faci- 

♦ 

i lities in Wyandanch. A specific site was selected for the 
:! proposed housing complex in the Commonwealth Drive area and 
the architectural firm of Gindele and Johnson was retained. 

|j 1X1 accordance with the New York Urban Development Corporation 
I Act » the Board of Directors of UDC approved the plans on 
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September 20, 1972. A statutorily prescribed public hearing 
was conducted by UDC on July 26, 1973. An overwhelming ma- 

* 

jority of the residents of Wyandanch present at the meeting 

I 

supported the proposed housing development. 

On June 5, 1973, the New York Urban Development 

l 

Corporation Act was amended to give towns and incorporated 

i 

villages the power to veto proposed residential projects 
within thirty days of the public hearing. Ch. 446, §3 [1973] 
N.Y. Laws 894. The Babylon Town Board on August 16, 1973 
exercised its authority pursuant to chapter 446 and voted 
three to two to disapprove the Commonwealth Drive Residential 
Development Proposal. 

The only question before the court at this time is 

one of class action status. Plaintiffs have moved pursuant to 

/5 

Rule 23(c)(1) of the Federal Rules of Civil Procedure for an 


/JL F.R.Civ.P. 23(c)(1) provides in part that: 

As soon as practicable after the commencement 
of an action brought as a class action, the 
court shall determine by order whether it is 
to be so maintained. . . . 
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!j order determining that the action may be maintained as a 


|| class action and determining the members of the class. 

ji 

| Defendants (except Louis J. Lefkowitz, the Attorney General 
of the State of New York) oppose the plaintiffs' motion for 
class action status on the grounds that (1) the class action 
device is not necessary for the determination of plaintiffs' 
claims; and (2) even if class action status is appropriate, 
the individual plaintiffs do not represent the interests of 

I 

those most affected by the veto. 

Defendants argue that since this action involves 

basically one claim challenging the constitutionality of a 
single determination by a public body, class action status is 

I! inappropriate and unnecessarily cumbersome. The Advisory 

| 

; Committee’s Notes to Rule 23, however; explicitly recognize 
J that civil rights actions in which "a party is charged with 
j! discriminating unlawfully against a class, usually one whose 
members are incapable of specific enumeration" are within the 

|i /£ 

|! scope of subdivision (b)(2) of Rule 23. Moreover, courts 

r 

1! /6 F.R.Civ.P. 23(b)(2) provides as follows: 

An action may be maintained as a class action if 
the prerequisites of subdivision (a) are satisfied, 
and in addition: 
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; have consistently treated actions challenging racial discrirai- 

11 i 

j nation in housing as 23(b)(2) actions. See , e.g. . N orwalk 

i 

j CORE v. Norwalk Redevelopment Agency . 395 F.2d 920 (2d Cir. 

i 

! 1968); Davis v. City of Toledo . 54 F.R.D. 386 (N.D> Ohio 1970) 
Defendants further contend that even if js 

| action is appropriate in the instant case, the in^. /ic^ial 
named plaintiffs do not represent the interests of those truly 
affected by the veto. Defendants point out that the plans as 

I 

approved by UDC provide for the allocation of housing units 
in accordance with the following priorities: 

j 

1. Residents of Wyandanch who have been displaced 
by government action; 

I 

2. Residents of Wyandanch who are veterans of the 
Vietnam War; 

I 

3. Residents of Wyandanch now living in unsound, 
unsafe and substandard housing that is deemed detri¬ 
mental to the health and welfare of the inhabitants; and 

4. Other residents of Wyandanch. 


Cont . 

(2) the party opposing the class has acted or refused 
to act on grounds generally applicable to the class, 
thereby making appropriate final injunctive relief or 
corresponding declaratory relief with respect to the 
class as a whole .... 
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The UDC proposal also provided for the allocation of housing 

units according to a specified "income mix": 

Although the goal of UDC is to have an income 
mix of 207. low income families, 707. moderate 
income families and 107. elderly, the exact 
percentage of low income households depends 
upon the availability of federal subsidies 
for this purpose. 

The priority given to displaced residents and 
Vietnam War veterans does not alter the thrust of the claim 
of racial discrimination. The overwhelming black population 
in the affected area rules out the probability of the assign¬ 
ment of whites in those priority classifications to apart¬ 
ments in the proposed development. 

The action is maintainable as a class action. The 
court finds that the plaintiffs meet the requirements of 
Rule 23(a) and that the claims alleged in the complaint 
fall within the scope of Rule 23(b)(2). The class is 


The court finds that: 

(1) the class is so numerous that joinder of all members 
is impracticable, (2) uiere are questions of law or 

fact common to the class, (3) the claims or defenses of 
the representative parties are typical of the claims or 
defenses of the class, and (4) the representative parties 
will fairly and adequately protect the interests of the 
class. 


F.R.Civ.P. 23(a). 
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j composed of black residents of Wyandanch who are or- who 

I 

i WOuld be eligible for the low and moderate income units in 
the proposed Wyandanch housing development as defined in the 
applicable state or federal statutes or regulations.”** 




Z8~“ 

• ,f re * s "° need for representation of the elderly. The 
alleged discriminatory action was not based on age. If 
he action^of the Town Board adversely affected plaintiff 

ry James right to decent housing, it was because of 
her race and not her age. 
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NOTIcfe OF APPEAL. 


UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NEW YORK 

-.-X 

MARY JAMES, et al, : File Number 74-C-434 

Plaintiffs, : NO TICE OF APPEAL 

-against- : 

AARON BARNETT, et al, : 

Defendants. : 

-X 

Notice is hereby given that Aaron Barnett, et al, 
defendants above named, hereby appeal to the United States 
Court of Appeals for the Second Circuit from each and every 
provision of the order granting class action status to 
plaintiffs entered in this action on the 15th day of August, 
1974. 

Dated: September 12, 1974 _ 

Attorney for Defendants 
Pratt, Caemmerer & Cleary, P.C. 
374 Hillside Avenue 
Williston Park, N. Y. 11596 








375— Affidavit oi Sarvka 


Th» Reports, Co., Inc., 11 


Ploca, 


Yw*. N. T. 10007 


UNI TED STATES COURT OF APPEALS FOR THE SECOND rmr.nrr 
MARY JAMES , SAMMIE DORIS WILLOUGHBY, et al 

Plaintiffs -Appellees 


v. 


AARON BELRNETT, . . , TOWN OF BABYLON, et al 

Defendants -Appellants 

LOUIS J. LEFKOWITZ, Attorney General of the State of New A 0 rk 

Defendant 


AFFIDAVIT 
OF SERVICE 


Stats or New York, 
Cooktt or New York 


, ss: 


Bernard Greenberg being duly sworn, 

deposes and says that he is over the age of 21 years and resides at 162 East 7th St 

Nour York T\J V 

That on the 26th day of November 19 74 at 3 New York 

he served the annexed Joint Appendix in the above case 

Attorneys for Mary James, Sammie 

in this action, by delivering to and leaving with said D °!p^ Ct ^ 

Arthur Eisenberg, Lawrence G. Sager, Bruce Ennis three copie ^eof. 

Deponent Further Says, that he knew the person so served as aforesaid to be the 
person mentioned and described in the said 


Deponent is not a party to the action. 

26 th 

^ 1 _ 


Sworn to before me, this_ 

dav of November 


ROLAND W. . 










United States Court of Appeals . 


„ TW c», u*-, 11 *■* 

,76-^0*. *f s-vto br **o« ^ for th0 b QCOnd Circuit _ 3 ___ 


Y«*. H. t. 100W 


Mary Jammos, Simmie Doris Willoughby, Lucia Scipp, I 
Lhoif of each and on behalf of all others similarly I 
Situated, and the Wyndanch Community Development Corporation 


Plaintiffa-Appelleea 


against , / BY M 

Aaron ^armett, et al. I 

Defendant s-Appellamjps I 

Louis J. Lefkowitz, Attorney General of the State of «ev ork 
Defendant j 


affidavit 

07 SERVICE 
BY MAIL 


£Mate of Sort, Count? of New "^ork 

_ „ beinjr duly sworn deposes and sayo that he is 

Raymovid J. Braddick, * g attorney for the above named 

agent for Eugene 0. l'.att Esql her ^ Th.t be i» over 21 year. 

Defendante-Appellante Lev Utown, Hew York 

of age, is not a party to the action and renoee a; 

That on the 26thV* November » 19 7£» b ® ****** within 

Brief and AppPWi* 

attorney for the above named Plaintiff -Appellee 


. ... . „n)f the eame Becnrely encloeed in n port-paid wrapper 

* r;r 0 * 0 . xssr^iztc *. united.. 

90 Church Street, New York, New York 
directed to the eaid attorney for the Plaintiff 
at No. i^o White Plains Road, Tarrytovm, 

V V hnimp the address within the state designated by t &)m * or that , P ur P OR ® 1 or 

wW.XCen *7^ —t beta*, which pkme. there then r*nln, 

communication by maiL /^ 7 j / 7 

Sworn to before me, tbia- ? . 6th . T _ 1 A y '' / /) 

. . Dov.mber _ . „ 74. \ _^ ^ 

1 Qu.mied \% C T V 

Comm.»»'on E*P ir3S 





